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DUHE, Circuit Judge:

Def endant Lonni e Jearl Payne (Payne) appeals his convictions
for know ngly receiving child pornography in violation of 18 U. S. C
8§ 2252A and for possessing a firearmin violation of 18 U S.C. 8§
922(9g)(1). Specifically, Payne appeal s the district court’s deni al
of his notion to suppress and contends that he was prejudiced by
duplicity in Count Three of his indictnent. Payne al so chall enges
the sufficiency of the evidence supporting his conviction for

recei ving child pornography. W affirm



| . FACTUAL AND PROCEDURAL HI STORY

The events |l eading to Payne’s arrest began with the interview
of seventeen-year-old Starla N ckels by Investigator Reba Beam of
the Mdl and County Sheriff’'s Ofice. During the interview, N ckels
reported that she had been bonded out of jail by Lonnie Payne, the
owner of Mdl and Bail Bonds. Because she had no noney, Payne
required Nickels to pose for nude pictures and have sex wwth himin
lieu of the bond fee. Payne later told Nickels he had posted the
nude pictures of her on a sexually explicit website. During
anot her encounter, Payne displayed on his office conputer sexually
explicit pictures of wonen and advised N ckels that she should
imtate the wonen’ s poses the next tine he photographed her. Payne
also tried to convince Nickels to work in a strip club, offering
her alcohol to overcone her reluctance, and explaining that he
could get her a job at the club despite her being underage because
he knew t he owners.

| nvesti gator Beam pursued the investigation with FBlI Speci al
Agent David Sut herland and Detective Shel don Johnson, the primary
child pornography investigator for M dl and. The investigators
searched the trash outside Payne’s bail bond office and di scovered
phot ographs of wunidentified adult wonen, one of whom was in a
“sexy” pose. They interviewed Tracy Massingill, who had i ntroduced
Ni ckel s to Payne, and who reported that she, too, had sex wth
Payne in exchange for a bail bond.

Agent Sutherland was the FBI agent assigned to investigate
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child pornography and sexual exploitation cases in Mdland;
however, this case was his first experience investigating child
sexual exploitation. He used a formsupplied by Detective Johnson,
who was experienced in child pornography investigations, to draft

the affidavit supporting his request for a search warrant.!?

. The affidavit, witten and signed by Agent Sutherl and,
st at ed:

|, David M Sutherland, Special Agent of the Federal Bureau
of Investigation (FBlI), being duly sworn, depose and state:

1. | have been enployed as a Special Agent with the FB

since March 1999. | amassigned to the Mdl and, Texas Resi dent
Agency and tasked with the responsibility of investigating child
por nography and the sexual exploitation of children. | am

currently assigned to the investigation of Lonnie Jearl Payne on
the accusation that he has engaged in, received, pronoted,
produced, and distributed child pornography in violation of Title
18, United States Code, section 2251, Sexual Exploitation of
Children and Title 18, United States Code, Section 2252 and
2252(a), Certain Activities Related to Material Involving the
Sexual Exploitation of M nors.

2. The information contained herein is based upon ny own
i nvestigation and the investigation of the Mdland County
Sheriff’'s departnent and the M dl and police departnent.

3. Starla Kay Nickels, age 17, was arrested for credit card
abuse by the Mdland County Sheriff’'s O fice on 19 April 2000 and
was held on a $2000 bond. Wiile in being (sic) detained at the
M dl and County Detention Center, Nickels spoke with Tracy Lynn
Massingill. Nickels told Massingill that N ckels had no noney or
famly to supply the bond. Massingill told N ckels that Payne
coul d get N ckels her bond but that N ckels would probably have
to engage in sexual relations with Payne. Massingill called
Payne fromthe Mdl and County Detention Center and introduced
Ni ckel s to Payne over the tel ephone.

4. Massingill had previously used Payne’s bond service in
Cctober 1997. At the tine of her rel ease Payne brought
Massingill to his offices at 1301 East Front Street, M dl and,
Texas and engaged in sexual intercourse with Payne. Payne did
not charge Massingill any fee for her bond.
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5. Massingill had | earned of Payne while in jail from
another female inmate who told Massingill that Payne woul d get
her out if Massingill would have sex with Payne. That fenale
inmate call ed Payne and introduced Massingill to Payne over the
t el ephone.

6. On 05 May 2000 Payne arranged for Nickels release and
transportation to his office at 705 #3 West | ndiana, M dl and,
Texas. Payne had Ni ckels undress in his office and took sexual ly
explicit photographs of N ckels on a blue couch in the office.
Wi | e taking the phot ographs, Payne fondl ed N ckels’ breasts,
ni ppl es, and genitals. After taking the photographs Payne had
Ni ckel s engage in sexual intercourse with Payne.

7. Payne transported Nickels to and paid $150 for one week
at the Desert Inn, Room 68, 1003 South Mdkiff, Mdland, Texas in
a 1985 white Toyota Forerunner, Texas Licence XV9-037. Payne
gave N ckels $60 cash. Payne arranged for Nickels to work 12
P.M to 3 P.M at his office. During this tine period Payne
asked Nickels if her parents had Internet access. Payne told
Ni ckel s that he had posted the photographs he had taken of her on
the Internet under a web page entitled . . . [sexually explicit].

8. On one occasion, while N ckels was working at the office,
Payne had shown Ni ckels a nunber of conputer disks. Payne
inserted these disks into a conputer and access them show ng
Ni ckel s a series of sexually explicit photographs on the conputer
screen. Payne stated that the next tinme N ckels posed for nore
phot ogr aphs she was to imtate the wonen depicted in these
conput er i nages.

9. On other occasions, while N ckels was working at the
of fi ce, Payne suggested that N ckels could earn $75 by all ow ng
other nmen to take sexual explicit photographs of her.

10. Wile working for Payne, N ckels |learned that the
conputer in the office had Internet access and the Payne had a
conputer with Internet access at his honme, 3000 South County
Road, 1210, Space One, Mdland Texas. [This paragraph included
the followi ng handwitten nodification, which was initialed by
the issuing magi strate: 3000 South County is the previous address
of Payne. 6800 FM 307, G eenwood, Texas is Payne’s current
addr ess. |

11. Sone tinme around 26 or 27 May 2000 Payne net Nickels at
a friend s apartnent. Payne and Ni ckels drove in a read
Chevrolet Camaro towards a strip club called “The Forrest” in
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Ect or County, Texas. Payne wanted Nickels to strip on stage at
“The Forrest.” Payne offered N ckels alcohol in an attenpt to
entice her to performor acconpany Payne to “The Forrest.”

Ni ckel s rem nded Payne that N ckels was under aged. Payne stated
that he did not care, he knew the owners of “The Forrest” and
could get Nickels a job there.

12. On May 28 2000 Payne gave N ckels $150 to pay for
anot her hotel stay at the Days |Inn, Room 3027, 4714 West Hi ghway
80, Mdl and, Texas. N ckels had a friend, Dejaun Andrews,
regi ster for the room because she was under age.

13. On 12 July 2000 | aw enforcenent officers conducted a
“trash cover” at the office of 705 West Indiana, Mdland, Texas.
In the trash, determned to be from Payne’s bond servi ce,
conputer inmage printouts were found which depicted the front face
pi cture of an Hi spanic woman. These inmages were approxi mately 1
% by 2 inches in size. Another imge, approximately 6 by 9
inches in size depicted an Hi spanic woman in a “sexy” pose.

These i mages appear to have been nmade with a digital canera. A
conputer printed page al so was found whi ch had been cut in such a
way as to renove the conputer inmage.

14. On 13 May 2000 M dl and County Deputies served civil
papers on Payne’'s office. Deputies reported that the background
of the conputer printed i nages appeared to be Payne's office.
The deputies also reported that there was a blue couch in the
back part of the office.

15. These M dl and County Deputies [remai nder of sentence is
handwitten and initialed by the Magistrate] reported that Tamara
and Bridget Wckerman stated that they could sleep wth Payne to
get out of jail.

16. Investigation into Payne’ s history showed that Payne was
fired by Mdland Police Departnment 16 years ago after being
charged with rape. Mdland Police records indicate that Payne
was stalking a forner secretary and had record her to pose for
sexual ly explicit photographs. Payne reportedly dispersed copies
of these photographs in the parking | ot of her enployer to defane
her when she quit working for him

17. Based on ny training, know edge and experience | have
found that persons engaged in sexual exploitation of children
often keep evidence relating to this exploitation in their hones,
of fices, and vehicles. This evidence and the related records of
child exploitation are produced and nai nt ai ned by:

5



After drafting the affidavit, Agent Sutherland consulted with
Det ecti ve Johnson, |Inspector Beam and a prosecutor with the U S
Attorney’s Ofice to be sure that the affidavit denonstrated
probabl e cause. All agreed it did. The norning that Agent
Sutherland was to present the affidavit to a nagistrate, two
deputies reported to hi mthat they had received statenents fromtwo

nmore wonen that the wonen could have sex with Payne to get out of

Digital caneras, Tapes, Cassettes, Cartridges, Stream ng tape,
Comrerci al software and hardware, conputer disks, disk drives,
Moni tors, Conputer Printers, Mdens, Tape drives, D sk
application prograns, Data disks, System di sk operating systens,
Magneti c nedi a, Floppy disks, Scanner, Video canera, Tape systens
and hard drive, and other conputer related operations equi pnent,
Comput er phot ographs, Graphic interchange formats, Video Tapes,
Phot ogr aphs, Slides or other visual depictions of child
por nography, child erotica, Information pertaining to the sexual
interest in child pornography, sexual activity with children or
the distribution, possession, transm ssions of receipt of child
por nography, child erotica, or information to the sexual interest
in child pornography.

The Internet and Internet Service Providers are used to
di ssem nate child pornography. As previously nentioned, Payne
i nformed one of the mnor victins that he dissem nated explicit
phot ogr aphs of her over the Internet.

Based upon the statenents and investigation there in
probabl e cause to believe that Lonnie Jearl Payne has know ngly
enpl oyed, used persuaded, induced, enticed and coerced a mnor to
engage in sexually explicit conduct for the purpose of producing
a visual depiction of such conduct and had reason to know t hat
the i mage was that such visual depiction would be transported in
interstate commerce, and such visual depiction was produced using
materi als that have been mail ed, shipped, or transported in
interstate commerce in violation of Title 18, United States Code,
section 2251, Sexual Exploitation of Children and title 18,
United States Code, Section 2252 and 2252(a), Certain Activities
Relating to Material Involving the Sexual Exploitation of Mnors
and that evidence of such trafficking my be found in his
possessi on.



jail. Agent Sutherland handwote this additional allegation, as
well as a correction of Payne’s address, on the affidavit. He then
presented it to the magistrate, who initialed the handwitten
material to validate its inclusion in the affidavit, and, finding
probabl e cause, issued warrants authorizing searches of Payne’s
honme, office, and vehicle.

The search of Payne’s hone yi el ded a conputer, conputer disks,
and ot her itens, such as vi deotapes and undevel oped film O ficers
al so found several firearns, which they did not seize; instead,
they obtained a second warrant for the firearns based on their
observation of them during execution of the first warrant. The
di sks and conputer reveal ed nmany inmages of pornography, sone of
whi ch depi cted teenaged children and young children. A disk in the
home conputer’s Adrive reveal ed sexually explicit inmages of Starla
Ni ckel s.

Payne was arrested and indicted in four counts, which charged
himwth violations of (1) 18 U S.C 8§ 2251 (enticing a mnor to
engage in sexually explicit conduct); (2) 18 US C § 2252
(producing and transporting through interstate conmerce a visual
depiction of a mnor engaged in sexually explicit conduct); (3) 18
U S C 2252A (know ngly receiving child pornography and know ngly
possessing child pornography); (4) and 18 U S. C. 88 922(9g)(1)
(felon in possession of a firearm.

Payne noved to suppress the evidence obtained fromhis hone,
arguing that the warrant was issued w thout probable cause. The
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district court found both that probabl e cause supported the warrant
and that, even if probabl e cause were absent, the evi dence woul d be
adm ssi bl e under the good-faith exception to the exclusionary rule.

During the trial, Payne objected to duplicity in Count Three
of the indictnent. The district court determ ned that Payne had
wai ved his objection by failing to raise it before trial. Fed. R
Crim Pro. 12(b). After reviewing the indictnent to determ ne the
potential prejudice to Payne, the court instructed the jury that
Count Three charged two separate of fenses and provided the jury a
verdict formthat allowed for a verdict on each offense. After the
cl ose of the governnent’s evidence, the court acquitted Payne of
Count Two based on insufficient evidence. The jury acquitted Payne
of Count One and convicted him of both offenses charged in Count
Three. Payne pled guilty to Count Four.

Payne now asserts that the rulings on his notion to suppress
and his objection to the indictnent were error. He al so chall enges
sufficiency of the evidence supporting his conviction on Count
Thr ee.

1. MOTI ON TO SUPPRESS

Payne contends that the evidence fromhone nust be suppressed,
arguing that (1) the first warrant was issued w thout probable
cause as to his hone because the supporting affidavit provided no
nexus between the alleged crimnal activity and his hone; and (2)
probabl e cause for the second warrant was devel oped during the
first, invalid search, therefore requiring suppression of any
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evi dence seized as fruit of the poisonous tree.
When the district court denies a notion to suppress, we revi ew
factual findings for clear error and conclusions of |aw de novo.

United States v. Cherna, 184 F. 3d 403, 406-07 (5th Cr. 1999). For

purposes of the good-faith exception, we review the district
court’s evaluation of officers’ objective reasonabl eness de novo.
Id. at 1130 and n.10 (internal quotations omtted).

W consi der probabl e cause questions in tw stages. First we
det ermi ne whether the good-faith exception to the exclusionary

rul e, announced in United States v. Leon, 468 U S. 897, 104 S. C.

3405 (1984), applies. See United States v. Pena-Rodriquez, 110

F.3d 1120, 1129-30 (5th Gr. 1997). |If it does, we need not reach
t he question of probable cause for the warrant unless it presents

a “novel question of law,” resolution of which is “necessary to
guide future action by |aw enforcenent officers and nagi strates,”
Id. (citations omtted). W conclude that this case presents no
such novel question.

Under the good-faith exception, evidence obtained during the
execution of a warrant l|ater determined to be deficient is
adm ssi bl e nonet hel ess, so long as the executing officers’ reliance
on the warrant was objectively reasonable and in good faith. Leon,
468 U. S. at 921-25. “[T]he officer’s reliance on the nagistrate’s
pr obabl e-cause determ nation and on the technical sufficiency of
the warrant he issues nust be objectively reasonable, and it is

clear that in sonme circunstances the officer wll have no
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reasonabl e grounds for believing that the warrant was properly
i ssued.” Id. at 922-23 (citations omtted). The good faith
exception cannot apply if one of four circunstances is present:
“(1) If the issuing magistrate/judge was msled by information in
an affidavit that the affiant knew was false or would have known
except for reckless disregard of the truth; (2) where the issuing
magi strate/judge wholly abandoned his or her judicial role; (3)
where the warrant is based on an affidavit so |lacking in indicia of
probable cause as to render official belief in its existence
entirely unreasonable; and (4) where the warrant is so facially
deficient in failing to particularize the place to be searched or
the things to be seized that the executing officers cannot

reasonably presune it to be valid.” United States v. Webster, 960

F.2d 1301, 1307 n.4 (5th Gr. 1992).

I n consi deri ng whet her the good-faith exception applies, we do
not attenpt an “expedition into the mnds of police officers” to
determ ne their subjective belief regarding the validity of the
warrant. Leon, 468 U S. at 922 n. 23 (internal quotations omtted).
Rat her, our inquiry is “confined to the objectively ascertainable
guestion whet her a reasonably well trained of ficer woul d have known
t hat the search was il1egal despite the magi strate's
aut horization.” 1d. Wether the exception applies “will ordinarily
depend on an exam nation of the affidavit by the review ng court,”

United States v. Gant, 759 F.2d 484, 487-88 (5th G r. 1985), but

all of the circunstances [surroundi ng i ssuance of the warrant] nmay
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be considered.” Leon, 468 U. S. at 922 n. 23.

Payne argues that the affidavit is “so lacking in indicia of
probable cause as to render official belief in its existence
entirely unreasonable.” Wiile conceding that the affidavit
supported probabl e cause that evidence of a practice of exchanging
bail bonds for sex would be found at his office, Payne argues that
it fails to denonstrate any |likelihood that child pornography woul d
be found in his hone.

Facts in the affidavit nust establish a nexus between the

house to be searched and the evidence sought. United States v.

Freeman, 685 F.2d 942, 949 (5th CGr. 1982). The nexus nmay be
established through direct observation or through “norma
inferences as to where the articles sought would be |ocated.” 1d.

The affidavit contains two allegations concerning Payne’s
honme: first, it asserts generally that “persons engaged in sexual
exploitation of children often keep evidence relating to this
exploitation in their hones, offices, and vehicles”; second, it
states that N ckels |learned while working for Payne that he had
I nternet access both at hone and at the office.

Payne, enphasizing the fact that this was Agent Sutherland s
first child sexual exploitation investigation, wurges us to
disregard the so-called boilerplate |anguage of the affidavit
asserting that evidence of child sexual exploitation is often kept
in the home of the perpetrator. This generalization stated what
Agent Sutherland learned in training and what nore experienced
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officers assisting him had Ilearned in practice.? Agent
Sutherland’s training taught himthat people who sexually exploit
children tend to be “collectors” who keep evidence of the
exploitation at hone, in their vehicles, and at their workpl aces.
Ceneralizations in an affidavit regarding the likely |ocation of
evidence wll not underm ne the reasonabl eness of reliance on the

warrant. See United States v. Broussard, 80 F.3d 1025, 1034 (5th

Cir. 1996). Wiile the generalization alone mght be insufficient
to render official reliance reasonable, other facts in the
affidavit taken together with generalizations founded upon training
and experience coul d support reasonable reliance. See id. at 1034-
35.

QO her facts in the affidavit |end support to the inference
t hat evidence of child sexual exploitation m ght be discovered in
Payne’s hone. The affidavit alleged that Payne had taken sexually
explicit photographs of a mnor, had sexual intercourse with the
mnor, told the mnor that he posted the photographs of her on a
sexually explicit site on the Internet, and sought to engage the
mnor in further sexually exploitative activity, even offering her
al cohol to overcone her inhibitions. The allegation that Payne
demanded sex from N ckels in exchange for bail bonds was

corroborated by other wonen who, though not mnors, had simlar

2 The affidavit states, and Agent Sutherland testified, that
he relied on his owmn training as well as the expertise of nore
experienced officers in investigating Nickels's allegations and
drafting the affidavit.
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experiences wth Payne. The allegation that Payne photographed
Ni ckel s was corroborated by photographs discovered in the trash
out si de Payne’s office. The decision to credit seventeen-year-old
Starla Nickels's story based on this corroboration, which we
conclude would be a reasonable choice, warrants the further
i nference that Payne engaged in the sexual exploitation of a child.

The warrant alleged also that Payne had a conputer wth
I nternet access at hone. The facility of transm ssion and recei pt
of digital photographs over the Internet, Payne’ s conduct toward
Ni ckel s and his statenent that he posted nude phot ographs of her on
the Internet, and the fact of Payne’s Internet access at hone al
support the inference that a search of the hone mght produce
evi dence of child exploitation.

Agent Sut herl and, Investigator Beam and Detective Johnson-a
quite experienced investigator-all agreed that probable cause
existed, as did the US. Attorney with whom Agent Sutherl and
consulted, as did the nmgistrate. Gven the facts in Agent
Sutherland’ s affidavit, a reasonably well-trained officer would be
entitled to accept the magistrate’s determnation that “the facts
and circunstances described in the affidavit would warrant a man of
reasonabl e caution to believe that the articles sought” could be

| ocated in Payne’s hone. United States v. Maestas, 546 F.2d 1177,

1180 (5th CGr. 1977)(internal quotations omtted). As we have
stated, “few places are nore convenient than one’s residence for

use in planning crimnal activities and hiding fruits of a crine.”
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United States v. Geen, 634 F.2d 222, 226 (5th Gr. Unit B Jan.

1981). Although this notion does “not provide carte blanche for
sear chi ng a hone when one is suspected of illegal activity,” United

States v. Pace, 955 F.2d 270, 277 (5th Cr. 1992), the inference

before us requires no such unfettered discretion.

Payne urges that the allegation that he had I nternet access at
home is conclusory and should be disregarded. |f the veracity of
an informant’s statenment can ot herw se be determ ned, the basis for
the i nformant’ s knowl edge need not necessarily acconpany every fact

reported by the informant, See United States v. Kolodziej, 712 F. 2d

975, 977 (5th Gr. 1983)(citing Illinois v. Gates, 462 U S. 213,

103 S. . 2317, 76 L.Ed.2d 527 (1983)), especially if the
informant is a victim or wtness rather than a professional

confidential informant, see, e.qg., United States v. Bl ount, 123

F.3d 831, 836 (5th GCr. 1997)(en banc)(whether subsequent
corroboration is necessary depends on totality of t he

circunstances); United States v. Fooladi, 703 F.2d 180, 183 (5th

Cr. 1983)(police should be able to depend on reliability of

average citizen absent special circunstances); United States V.

Bell, 457 F.2d 1231, 1238 (5th Gr.1972)(reliability of i nformnt
who is identified victimw tness to a crinme need not be established
inthe officer's affidavit).

Ni ckel s, the victimof alleged exploitation by Payne, was a
non- prof essi onal informant. W recogni ze, however, that her arrest
for credit card abuse arguably casts doubt on her credibility. As
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we di scussed above, the affidavit described police investigation
that led to corroboration of N ckels's account, including the
statenents of other wonen who had simlar know edge of or
experience with Payne, and digital photographs discovered in the
trash outside Payne’'s office. Ni ckel s was a non-professional
i nformant who gave a detail ed statenent and whose al | egati ons were
corroborated in part by police investigation. Oficial reliance on
her statenments in the affidavit is not unreasonabl e.

In sum we reject Payne's contention that the affidavit was
"so lacking in indicia of probable cause as to render officia
belief inits existence entirely unreasonable." Leon, 468 U S. at
923. We conclude, considering the affidavit and the circunstances
surroundi ng i ssuance of the warrant, that the good faith exception
applies. Because the first search of Payne’s hone was valid, the
second warrant pronpted by weapons observed during the first search
was | i kew se valid.
1. DUPLICITY OF THE | NDI CTMENT

Payne argues that he was prejudiced by duplicity in Count

Three of his indictnent.® The governnent points out that Payne

3 An indictrment is duplicitous when two separate of fenses
are charged in a single count. § 2252A nanes receiving and
possessi ng child pornography, which were both charged in Count
Three of Payne’s indictnent, as separate offenses:

a) Any person who- -

* * %

(2) knowi ngly receives or distributes--
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wai ved this objection because he failed to raise it before trial.*
Because Payne objected to the indictnent only after the trial
began, the Rule 12(e) wai ver applies.® Qur only question, then, is

whet her the district court properly exercised its discretion in

(A) any child pornography that has been mail ed, or
shi pped or transported in interstate or foreign
comerce by any neans, including by conputer; or

(B) any material that contains child pornography that
has been mailed, or shipped or transported in
interstate or foreign commerce by any neans, including
by conputer

(5) either--

(B) knowi ngly possesses any book, nmmagazi ne, periodical,
film videotape, conputer disk, or any other materi al
that contains an imge of child pornography that has
been mail ed, or shipped or transported in interstate or
foreign commerce by any neans, including by conputer,
or that was produced using materials that have been
mai | ed, or shipped or transported in interstate or
foreign commerce by any neans, including by conputer;

* * %

shal | be puni shed as provided in subsection (b).
18 U.S.C. § 2252A

“ Rule 12(b)(3) provides: Mdtions That Miust Be Made Before
Trial. The follow ng nust be raised before trial:
* * %
(B) a notion alleging a defect in the indictnment or
information--but at any tinme while the case is pending, the court
may hear a claimthat the indictnment or information fails to
i nvoke the court's jurisdiction or to state an offense...

5> At oral argunent counsel for Payne cited United States v.
Wnters, 105 F. 3d 200 (5th Cr. 1997), as holding that plain
error review applies despite a defendant’s waiver. Wnters does
not stand for that proposition.
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refusing to grant Payne relief fromwaiver. See United States v.

Elam 678 F.2d 1234, 1251 (5th GCr. 1982).

The district court was well within its discretion. The judge
instructed the jury that Count Three conprised two of fenses and
listed the elenments of each offense. The verdict form
di stinguished clearly between the two offenses charged in Count
Three and required the jurors to return a verdict for each
offense.® Finally, after the jurors returned verdicts of guilty on
both of fenses in Count Three, the court dism ssed one offense and
sentenced only based on the remaining offense. Payne, having
wai ved his objection to the indictnment, cannot now argue that the
district court shoul d have granted the particul ar renedy of forcing
the governnent to el ect one offense or the other.

Payne al so objects to the absence of a definition for the word
“receiving” in the jury instructions. Payne failed to object to
the instruction at trial; therefore, we review for plain error

whi ch “occurs only when [the] instruction, considered as a whol e,

6 The verdict formread in part:
Count Three
Do you find by proof beyond a reasonabl e doubt that:
1. Defendant is guilty/ not gquilty O each and every

el ement of Count Three as to knowingly receiving child
por nogr aphy?

2. Defendant is guilty/ not gquilty O each and every
el emrent of Count Three as to knowi ngly possessing child
por nogr aphy?
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was so clearly erroneous as to result in the likelihood of a grave

m scarriage of justice.” United States v. Davis, 19 F.3d 166, 169

(5th Gr. 1994). Payne asserts that, left without a definition of

“receiving,” the jury could do not hing but convict himbased on the
definition given them of the word “possessing.” Thi s argunent
defies common sense. It stands to reason that the jury, given no

definition of “receiving,” would apply the word in its everyday
sense, thus differentiating between receiving and possessing.
Payne has failed to denonstrate that the instruction was so
erroneous as to result in a mscarriage of justice.
| V. SUFFI Cl ENCY OF THE EVI DENCE

Payne chal l enges the sufficiency of the evidence supporting
his conviction for knowingly receiving child pornography.
Sufficiency of the evidence in a crimnal case turns on whether a
reasonable trier of fact could have found that the evidence

established guilt beyond a reasonabl e doubt. United States v.

Smth, 296 F.3d 344, 346 (5th Gr. 2002)(citations omtted). W
view all evidence and all reasonable inferences drawn fromit in
the light nost favorable to the verdict. |[d.

Payne’s sufficiency of the evidence challenge focuses on
whet her the evidence supports a finding that he know ngly-i.e.
voluntarily and intentionally-received child pornography. Payne
admtted to downloading the profusion of pornographic inmages
di scovered on disks and the conputer in his hone, including the
i mges of child pornography. He testified, however, that he did
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not know that he was receiving child pornography because nost of
t he phot ographs were downl oaded using Anerica Online 3.0, and he
coul d not view the photographs until after he had downl oaded t hem
to conputer disks.

The record illustrates that the content of many of the child
por nogr aphy i nages was evident fromtheir file nanes.’ Wen asked
whet her, given the volune of photographs in his possession, he did
not realize at sonme point what he was receiving, Payne responded:
“I' knew that | was receiving child pornography and other
por nogr aphy but nost of them di sks were downl oaded back when | had
the 3.0 and | couldn’'t see the picture until after it was
downl oaded.”

W concl ude that the nunber of images in Payne's possession,?
taken together with the suggestive titles of the photographs and
Payne’'s testinony that he knew he was receiving child pornography,
supports the jury’'s inference that Payne knew he was receiving
chil d pornography.

VI . CONCLUSI ON

" For exanple, Detective Shel don Johnson testified that sone
of the child pornography inmges bore nanes such as “help nom”
“nude Deb,” “four teen,” “12 F K,” “11 pose,” “nomteach,” and
“10 on dad.” R 6 197-200.

8 Payne argues that the jury could not have used the fact
of his possession to infer that he knowi ngly received child
por nography. W disagree. The jury was entitled to infer that
Payne’ s past experiences downl oadi ng pictures of child
por nography at sonme point enabled himto predict the content of
child pornography i mages bearing suggestive | abels.
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The officers who searched Payne’s honme did so in objectively
reasonabl e good faith reliance on the search warrant. Thus, the
district court was correct to deny Payne’s notion to suppress. The
weapons seized in the second search deriving fromthe first were
i kewi se adm ssible. Payne waived his objection to duplicity in
his indictnent, and the district court properly exercised its
discretion in refusing to grant Payne relief from the waiver.
Finally, we conclude that the record is sufficient to support
Payne’s conviction for know ngly receiving child pornography. W

affirmthe judgnent of the district court.

AFFI RVED
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